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(The italics throughout this brief are ours.)

The allegations of the libel which are about all ad-

mitted, the stipulation as to certain facts, page 52, the

testimony of Macarthur, Williams and Graaf, pages 28

to 50 of Transcript, and the exhibits show the facts

herein.

Briefly, in April, 1919, libelant and his assignors, all

residents of the State of California, none of whom had

ever resided in Alaska, shipped on four different vessels

of the appellant, for an interstate and foreign fishing

venture, to Nushagak, Alaska, and return to San Fran-

cisco, the contract is an entire contract, and under it

they agreed to work as, seamen, fishermen, trap-men,

etc. One of the vessels called at a port in the State of

Washington and took a cargo for appellant's use in



Alaska, each of the men acted as a sailor on the way
to Nushagak; there they first unloaded the cargo taken

up, then went on shore and caught and canned salmon,

when that work was finished, fishing usually lasting

about 35 days, they loaded the canned salmon on the

different vessels and then sailed them to San Francisco

where the canned salmon was distributed to all parts of

the world, none being consumed in Alaska. All of the

earnings of libelant and his assignors were payable in

San Francisco, with the exception of $10.00 which was

payable after departure from Alaska and prior to ar-

rival in San Francisco.

Prior to the arrival of any in Alaska, and on May
1st, 1919, the Territory of Alaska passed the law in

question in this case, undertaking to levy a tax, called

a School Tax, in amount $5.00 on all persons within

the Territory on the ist day of April each year, and on

each person arriving after that day in each year, as to

the latter it being payable within thirty days after ar-

rival, or within ten days after a demand made by a

School Tax Collector.

No legal steps were taken to collect the attempted

levy for the year 1919, but it appears that when appel-

lant made up the statements required by the contract of

shipment, it charged the sum of $5.00 up against each

of its employees to cover the tax, each employee refused

to take such statements saying they would abide by what

the Shipping Commissioner in San Francisco decided

upon their return, he decided against liability of ap-

pellant's employees for the tax, but nevertheless when

paying off in San Francisco, appellant deducted the sum



of $5.00 from each of its employees to protect itself, and

this action was brought, the amount involved being

$55.00 the amount so deducted from libelant and his

ten assignors. Three days after the action was brought

the amount of $55.00 was sent by appellant from San

Francisco to the Treasurer of Alaska to balance the

amount sued for herein, it being sent without the knowl-

edge or consent of libelant or any of his assignors.

The case is important as the principles involved af-

fect the right of the whole of the populace of the United

States to travel free from tax from one place to another

in the same State, or from one State to another, or State

to a territory in the pursuit of business, commerce,

pleasure or for any other purpose.

ARGUMENT.

We do not think it will be questioned that a tax is

to be determined, not by the person or agency through

which it is collected, but by the subject upon which the

burden is laid, or falls.

The Supreme Court of the United States said, in a

case hereinafter cited:

"We must look, however, to the substance of

things, not to the names by which they are labelled,

particularly in dealing with rights created and con-

veyed by the Federal Constitution and finding their

ultimate protection in the decisions of this Court."

I.

Character of the Employment in this Case.

We do not think 20,000 men go to Alaska in the

fishing business each year. The Shipping Commissioner



testified to 2800 on page 29 of Transcript; others go

from Portland and Seattle, our information is that the

aggregate is less than 4000, and the employment is

neither seasonal nor the main calling of any of the

men. We have no doubt that in many instances the

same men go successive seasons. The whole matter is

covered by the allegations of Paragraph VIII of the

libel which are admitted in the answer. It is there al-

leged that between the months of September in one year

and the months of March, April and May the next

year, or maybe permanently as the men determine to

again ship for Alaska, libelant and his assignors work

on vessels sailing to ports in Oregon, Washington, Brit-

ish Columbia and other foreign ports. The employment

in this case was as follows: The Meta Nelson was

4 months and 15 days on the entire trip, the Bohemia

4 months and 24 days, and the Indiana and Star of

India 5 months and i day each. That ieaves an average

of a little over seven months for other work. We take

it that the main occupation of a man is that occupation

that he devotes the most of his time to, but of the aver-

age of a little less than five months engaged in the ex-

pedition, much the largest part of which was taken up

in actual sailing of the vessel and in ship's work, fishing

can claim but 35 days of the 365 days of a year.

We contend, however, that the men in question in

this case could at no time be considered within the Ter-

ritory of Alaska, the legal status of each was that of a

member of ship's crew, the legal situs of each was

California. Paragraph II of libel, the allegations of

which is expressly admitted. Each was bound to the



vessel from the time he signed to the time he was paid

off; their presence on shore was incidental and but a

part of the whole scheme of obtaining canned salmon

to be brought to San Francisco and distributed to dif-

ferent parts of the world. Without the salmon of course

the expedition could not have succeeded, neither could

it have succeeded without every other essential to

the undertaking, everything but the salmon was con-

tributed by California. The contract was purely a mari-

time contract, entered into before the United States

Shipping Commissioner, and the law applicable is as

follows:

In re Ross, 140 U. S. 453-472.

"By such enlistment he becomes an American
seaman—one of an American crew on board of an
American vessel—and as such entitled to the pro-

tection and benefits of all the laws passed by Con-
gress on behalf of American seamen, and subject

to all their obligations and liabilities."

The hiring in this case is contained in Shipping Arti-

cles and a contract attached, the Shipping Articles desig-

nate the hiring as follows:

"From the Port of San Francisco, California, to

Nushagak, Alaska, and such other Alaska Ports as

the master may direct and return to San Francisco,

California, for final discharge, either direct or via

one or more ports on the Pacific Coast, for a term
not exceeding nine calender months. * * *

"It is also agreed that crew to load and discharge

all cargoes and ballast, and to work on shore or in

boats as the master or agent of the Alaska Packers'

Association may direct, and subject to the agree-

ment attached."



We think the only part of the agreement material is

the following:

"Section i. The parties of the second part

hereby engage in the services of said Association

and agree and promise for the consideration here-

inafter mentioned to give their whole time and
energy to the business and interest of said Asso-
ciation and to work day or night (Sundays and
holidays not excepted) according to the lawful or-

ders of the captain, superintendent or whoever may
be in charge; that they will during the time that

they shall remain in the employ of said Association
work and labor in the capacity of

SEAMEN, FISHERMEN, BEACHMEN, TRAPMEN
also to work on boats, lighters, vessels and in can-
neries, salteries and^or in any other capacity, up and
down, and at and about the cannery or salting sta-

tion assigned to—as per specifications of this agree-
ment, and for compensation herein provided.

5i< 5p >fc :|C Jp 3jC

''Section 4. The time of service shall be from
the date of sailing from until return to San Fran-
cisco all on vessels to be designated by the Asso-
ciation except in case of shipwreck or necessitated
abandonment of the ship through stress of weather
or lawful discharge, then all wages shall cease at
the date of such casualty, except such men as arc
paid by the run. If such disaster occurs before
or after vessel has arrived at its destination in
Alaska, these men shall receive full run money."

There was no time during the engagement that the

men were not seamen liable to be ordered back to their

vessels, and permanency, or some permanency of situs

essential to taxing power is absent. There is nothing on
which to base any idea of permanency. In the case of

Grigsby Construction Co. v. Freeman, 32 Southern 399,



the tools and equipment had been shipped in and were

likely to stay in Louisiana at least a year. The Court

says in that case, on Page 401

:

"of property brought to remain in the state for a

short time only, it would seem harsh and unjust to

make it pay as much as if it was to receive or had
received an entire year of protection."

In this case none of the men had ever been to school in

Alaska and never intended to attend.

The Court in the above case further decided that as

to its being within the state it was not distinguishable

from the rest of the property in the state, except in the

intention of the owner to remove it at some future time

more or less distant and held that "its situs approached

nearer in permanency that in Kelley v. Rhodes."

In Brown v. Houston, 114 U. S. 622,

The coal had been shipped to Louisiana, to be sold

and used there, in so far as it was coal prior to consump-

tion it had reached a permanent abiding place.

The case of Robinson v. Langley, 18 Nevada 71, is in-

structive. In that case an attempt was made to tax a

circus. The Court said on page 73:

'Tn the sense of the statute, for the purposes of

taxation, it was not zvithin the state at the time of

the assessment. It was passing through the state

at the time of the assessment. It was here tem-

porarily in the ordinary course of business. * * "'•'

As well might this property have been taxed if for

the purpose of rest or health plaintiff had stopped

a few days in Washoe County. As well might a

resident of another state be taxed on his money
and teams if he comes on a visit, to remain a week
(cases cited).
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In State v. Englc, 34 N. J. Law 427, coal sent to New
Jersey to be distributed to other states was held non-

taxable.

In Pittsburg v. Southern Coal Co., 156, U. S. 577,

the coal was sent to Baton Rouge to be there sold and

consumed, and it was held taxable.

We agree with all those cases, and in none of those

cited in appellant's brief is there any contradiction of

our position. On the contrary each, where the facis

are analogous to this case, support our position.

In the case of Ex Parte White, 228 Federal Rep. 88,

we find a former poll tax law of New Hampshire identi-

cal in meaning with this one. It read:

"All male polls from twenty-one to seventy years

of age are liable to be taxed, except paupers, in-

sane persons, and others by special provisions of

law."

The Court says of the construction of that law% as fol-

lows, on Page 91

:

"Still, notwithstanding the sweeping terms of

the older New Hampshire statutes, if they were
the statutes upon which the present rights should
depend, it would hardly be urged that they
were intended to cover itinerant male persons who
happened to be in a given New Hampshire locality

on the day on which taxes are required to be as-

sessed, and this without regard to whether they
were in the military service or not.

"The reasonable view would be that the idea of

the right to tax a person presupposes some sub-
stantial element of permanency, and New Hamp-



shire judicial expression, and the judicial reason-

ing and expression elsewhere, are that way.

"The New Hampshire statutory right to tax

must, of course, be determined with reference t'.)

the constitutional provision which gives the Legis-

lature power to tax, and thus the statute of 1830

which did not use the constitutional designation of

all .the lijihabitants of and residents within the

state, but the designation of each male poll, was
construed by the justices, though dealing with a

question in respect to aliens, as having reference to

the constitutional term inhabitants and residents, as

used in their ordinary sense, and not as including

all residents, (cases cited).

II.

Tins Tax Imposes a Burden on the PRivriiEGE of

Entering Alaska.

The law in question here in so far as appellee and

his assignors are concerned, plainly levies a direct tax

upon the person of a non-resident for tJic privilege of en-

tering Alaska. Its wording is plain; nothing is con-

cealed about it. It is not like some laws that the courts

have held invalid on account of their indirect operation

upon a non-resident or non-taxable class or thing, or

where the law itself has levied it upon one who was not

within such class, but would undoubtedly pass the bur-

den on to one in the non-taxable class. We do not have

to look for any nice distinctions in this law. It is direct

and reads, in so far as what we are now calling the

Court's attention to it, as follows:

"Sec. 4, * * * and all persons arriving in

the Territory of Alaska after the first Monday in

the month of April shall pay said tax within thirty

(30) days after such arrival; PROVIDED, fur-



lO

ther, that all persons subject to said tax shall pa\

the same within ten (lo) days after a written or

oral demand by the said School Tax Collector

made within the period between the first Monday
in April and the first Monday in August in each
year."

Section 5 imposes a penalty of $2.00 for failing so to

pay it, and Section 6 makes such failure a misdemeanor

punishable by a fine of not more than $25.00 or im-

prisonment not to exceed one month. Section 13 im-

poses the tax upon all persons within the Territory at

the time of its passage and approval, and,

"as to all persons arriving in the Territory after

the passage of this Act, as elsewhere in this Act
provided." * * *

That language evidently referring back to the lan-

guage of Section 4 above quoted.

The case of Crandall v. the State of Nevada, y^) U. S.

35, decides squarely against the right of a locality to

enforce such a law against a non-resident. In that case

the State of Nevada levied a capitation tax upon every

person leaving the state, by any railroad, stage coach,

or other vehicle, etc.

The tax was levied upon the carrier, the Supreme
Court said that made no difiference as he would add it

to the fare, and the burden would fall upon the passen-

ger, the only difference between that case and this. Is

that here the men left the Territory at the same locality

they entered it. We think that would make the presump-

tion stronger against this tax, nor can we think that fact

would afifect the principles involved, as in the Crandall

case, if a passenger went from California to Nevada and
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entered that state at the state Hne and went from there

to Reno or elsewhere and desired to return to Cahfornia,

he would have to return by the ordinary lines of travd

and leave the state at exactly the same place that he

entered. However, the tax would have to be paid.

The Supreme Court, speaking through Mr. Justice

Miller says on page 38.

"The question for the first time presented to the

Court by this record is one of importance. The
proposition to be considered is the right of a state

to levy a tax upon persons residing in the state who
may wish to get out of it, and upon persons not

residing in it who may have occasion to pass

through it."

As to the latter class mentioned it is purely a case of

whether permanency of residence was intended.

The Court further says on Page 44

:

"But if the government has these rights on her

own account, the citizen also has correlative rights.

He has the right to come to the seat of government

to assert any claims he may have upon that gov-

ernment, or to transact any business he may have

with it. To seek its protection, to share its offices,

to engage in administering its functions. He has'

a right to free access to its seaports, through zvJiich

all the operations of foreign trade and commerce
are conducted, to the sub-treasuries, the land of-

fices, the revenue offices, and the courts of justice

in the several states, and this right is independent

of the will of any state over whose soil he may pass

in the exercise of it."

We submit that the men in this case had a right to

free access to the seaports of Alaska in the operation of

interstate or foreign trade and commerce. The Court
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then quoting from the dissenting opinion of Chief Jus-

tice Taney in the passenger cases, his dissent being upon

the ground that a state had the right to levy a tax upon

a person coming from a foreign country, but not one

entering from another state or territory. Page 49 of the

Crandall case, says:

"We are all citizens of the United States, and as

members of the same community must have the

right to pass and repass through every part of it

without interruption, as freely as in our own states.

And a tax imposed by a state, for entering its terri-

tories or harbor's, is inconsistent with the rights

which belong to citizens of other states as members
of the Union, and with the objects which that Union
was intended to attain. Such a power in the states

could produce nothing but discord and mutual irri-

tation, and they clearly do not possess it."

If the Territory of Alaska had the power to collect

$5.00 in this instance they would have the right to col-

lect a tax of $1000.00 and thus effectually destroy all

commerce between itself and other localities. They could

by such actions effectually prevent any member of the

community of the United States or elsewhere from vis-

iting its territory at all, and thus enjoy the privileges,

whatever they may be, that presence in Alaska may

bring to the exclusion of the whole world, while the rest

of the world would not so deny such privileges to those

permanently domiciled in Alaska. We submit that no lo-

cality has it within its power to thus restrict trade and

commerce between the territory controlled by the United

States, or between that territory and foreign countries.

The case of State Treasurer v. P. M. B. R. R. Co.,

J Houston (Del.) 158 is similar to the Crandall c:'se.
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The court says in that case on Page 199:

''and under the authority of the Nevada case we
must hold it to be inoperative and void, so far as

it affects passengers entering into, departing from,

or passing through the state."

We can see no distinction between a passenger "enter-

ing into a state" and a seaman doing Hkewise.

Section 4 of the act in question is plain. It places a

tax of $5.00 on every person who enters the territory

and remains there 30 days or 10 days after demand made

for payment, and is clearly a tax for the privilege of

visiting the Territory and remaining such lengths of

time, laid upon tourists and others whose business may

call them there. The wording of the act and opposing

briefs herein show clearly that that was the intent of

the Legislature of Alaska in passing this law.

III.

Taxes Are Never Collectable From Persons or

Property That is but Transiently in

AND Does Not Abide in the

Taxing District.

Tax laws on property usually designate the taxable

property as "all property in the state" or "zvithin the

state." That language is broad enough to cover tran-

sient property. Each county as a rule is given the right

to tax the property within the county, persons are taxed

for road tax. Alaska has a poll tax upon voters iti

municipalities independent of this tax. As to the mean-

ing of "within," or "in," it can mean nothing else than
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permanently "in" or "within," otherwise each county

in a state would have the right to tax an automobile,

or other vehicle that passed through it, or exact a road

tax from each occupant of the automobile, and states

Vvoald have the right to collect the siir.e tax from pas-

sengers on a railroad train.

The decisions are uniform, that neither persons nor

property that does not abide in the taxing district is

taxable.

In the case of St. Louis v. The Ferry Company, 1

1

Wallace 423, the legislature of Missouri had given the

the City of St. Louis the power to tax all property

zvithin the City of St. Louis. A ferry company residing

and incorporated under the laws of Illinois, operated a

line of steamers to St. Louis, and the latter city imposed

a tax upon the steamers, claiming they were within the

city, as they undoubtedly were many times a day. The

Supreme Court of the United States said:

Page 430. "Where there is jurisdiction neither

as to persons nor property, the imposition of a tax:

would be ultra vires and void. If the legislature of

a state should enaact that the citizens or property
of another state or country should be taxed in the

same manner as the persons and property within
its own limits and subject to its authority, or in

any other manner whatsoever, such a law would be
as much of a nullity as if in conflict with the most
explicit constitutional inhibition. Jurisdiction is as
necessary to valid legislation as to valid juris-

diction.

"Their relation to the city was merely that of

contact there, as one of the termini of their transit

across the river in the prosecution of their business.
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The time of such contact was limited by the city

ordinance. Ten minutes was the maximum of the

stay they were permitted to make at any one time.

The owner was, in the eye of the law, a citizen of

that state, and from the inherent law of its nature

could not emigrate or become a citizen elsewhere.

As the boats were laid up on the Illinois shore when
not in use, and the pilots and engineers who ran

them lived there, that locality, under the circum-

stances, must be taken to be their home port. The\'

did not so abide zvithin the city as to become incor-

porated with and form a part of its personal

property."

The plain meaning of that decision is that taxation

is limited to the place of a permanent situs or abode.

In the case of Hays v. Pacific Mail Steamship Co.,

17 Howard 596, it appears that steam vessels owned

in New York, plyed between San Francisco and Pan-

ama. They never left the Pacific Ocean, were repaired

at Benicia. Still the Supreme Court said:

Page 598. ''She was within the jurisdiction of

all or any of them temporarily and for a purpose

wholly excluding the idea of permanently abiding in

the state, or changing her home port. We are satis-

fied that the state of California had no jurisdiction

over these vessels, for the purpose of taxation.

They zvere not property abiding zvithin its limits

so as to become incorporated zvith the other per-

sonal property of the state, they zvere tJiere but

temporarily, engaged in lawful trade and com-

merce with their situs at the home port, where the

vessels belonged: and where the owners were li-

able to be taxed for the capital invested and where
the taxes had been paid."

In the case of Dezvey v. Des Moines, 173 U. S. 194.

Dewey, a non-resident of Iowa,. owned some real prop-
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erty in Des Moines, a tax was levied upon it for street

work. The tax or assessment exceeded in amount the

value of the property. It was sold and a deficiency re-

mained. Under the law of Iowa the owner was liable

for the deficiency and it was sought to collect it from

Dewey. The Supreme Court of the United States held

that the collection could not be made under the authority

of Pennoyer v. Ncif, and also that no tax could be col-

lected from a non-resident, saying on

Page 204. "the power to tax is, however, lim-

ited to persons, property and business within the

state and it cannot reach the person of a non-resi-

dent.—State Tax v. Foreign-Held Bonds, 15
Wallace, 300-319. In Cooley on Taxation, ist Ed.

p. 121, it is said that " a state can no more subject

to its power a single person or a single article ol

property whose residence or legal situs is in another
state than it can subject all the citizens or all the

property of such other state to its powers.
"These are elementary propositions but they are

referred to only for the purpose of pointing out that
a statute imposing a personal liability upon a non-
resident to pay such an assessment as this, oversteps
the sovereign power of a state."

In the case of State Tax on Foreign-Held Bonds, 15

Wallace 321, the Court approving and quoting from

Malthy v. Reding and Columbia R. R. Co., 52 Pa. St.

140, says:

"It is undoubtedly true that the legislature of
Pennsylvania cannot impose a personal tax upon
the citizens of another state, but the common prac-
tice is to tax property within the jurisdiction which
belongs to non-residents. There must be jurisdic-

tion over either the property or person of the owner
else the power cannot be exercised."
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The case of the State Tax on Foreign-Held Bonds

was decided upon the doctrine that the taxable situs of

personal property is the residence of the owner. The

Maltby case decided the same thing, but held that in that

case the situs of the property was in Pennsylvania.

In the case at bar, the vessels appellee and his assign-

ors went to Alaska in were not taxable there, neither

was her cargo. If they had owned the vessels they could

not have been made to pay taxes on them. It is the

same with any other article of personal property any

of them might have possessed in Alaska during 19 19.

Watches, jewelry, money, no matter what it might have

been, could only have been taxed in California. Their

persons must possess the same privilege as their prop-

erty.

In the Passengers Cases, 7 Howard 48, U. S. 282,

the Supreme Court says, on *Page 407:

"If this power to tax passengers from a foreign

country belongs to a state, a tax, on the same prin -

ciple, may be imposed on all persons coming into or

passing through it from any other state of the

Union. And the New York statute does in fact lay

a tax on passengers on board of any coasting vessel

which arrives at the port of New York, with an

exception of passengers in vessels from New Jer-

sey, Connecticut and Rhode Island, who are re-

quired to pay for one trip each month. All other

passengers pay the tax every trip. If this may be

done in New York, every other state may do the

same, on all lines of our internal navigation. Pas-

sengers on a steamboat which plies on the Ohio,

the Mississippi, or on any of our other rivers, or on

the Lakes, may be required to pay a tax imposed at

the discretion of each state within which the boat
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shall touch. And the same principle will sustain

a right in every state to tax all persons who shall

pass through its territory on railroad cars, canal-

boats, stages, or in any other manner. This would

enable a state to establish and enforce non-inter-

course with every other state.

"The officers and crew of the vessel are as much
the instruments of commerce as the ship, and yet

they are taxed under this health law of New York
as such instrument."

We can find no difference between the principles of

that case and this.

In the case of On Yuen Hai Co. v. Ross, 8 Sawyer

384, an attempt was made to collect a capitation tax from

a gang of Chinese working at railroad construction in

Oregon, and it was held that they were not liable, the

Court holding in effect that they were non-residents,

and a non-resident could not be taxed.

The law in that case expressly laid the tax on resi-

dents, but the Court seems to have held it made no differ-

ence. Most capitation taxes are expressly laid on resi-

dents ; that, however, simply shows that the legislatures

who have so laid them, understand that they cannot

lawfully lay them on any other person. The law seems

to be uniform on that point.

Desty on Taxation, Headnote to Sec. 4, Page 302

:

"Capitation taxes may be imposed on inhabitants

of the state even though they be aliens, but they

cannot be imposed on non-residents."

Short V. the State, 29 Lawyers' Reports, Ann. 404

:

"The place of the imposition of Poll Taxes is
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universally held to depend upon the domicile of the

person upon whom they are imposed."

Wharton on Conflict of Laws, Sees. 47-81

;

Story on Conflict of Lazvs, Sec. 43

;

City of Oakland v. PV hippie, 39 Cal. 112:

"If it had appeared that she was only in transitu,

or there for temporary commercial purposes, the

case would come fully within the principles an-

nounced in People v. Miles (35 Cal. 282), in which

we' held that personal property thus transiently

within the county could not there be taxed; but

should be taxed in the county in which the owner

resided."

People V. Niles, 35 Cal. 282

:

"It must appear that the property is being to

some extent kept or maintained in such county, and

not there casually or in transitu, or temporarily in

the ordinary course of business or commerce."

People V. Tozvnsend, 56, Cal. 633, Page 636:

"But to render taxation uniform, it is essential

that each taxing district should confine itself to the

objects of taxation within its limits. Otherwise,

there may be duplicate taxation, and consequent in-

equality."

Then quoting from Wells v. City of Weston, 28 Mo.

385:

"The Supreme Court of Missouri deny the right

of the legislature to subject property located in one

taxing district to taxation in another, upon the ex-

press ground that it is in substance the arbitrary

taxation of the property of one class of citizens for

the benefit of another class. * * * As the very

purpose of instituting government is the protection

of the citizen in his person and property, power to

violate these rights would seem to be quite beyond
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the lawful authority of any government; and cer-

tainly the legislative department of this government
cannot arbitrarily take the property of one citizen

and give it to another, and of course cannot author-
ize others to do so."

See also:

Preston V. City of Boston, 12 Pickering 12;

Opinions of the Judge, i Metcalfe 580;
Merriman v. Stozver, 43 Maine 497

;

Morgan v. Packham, 16 Wallace 479;
Brown v. Maryland, 12 Wheaton 419-447;
Metropolitan Life Ins. Co. v. Nezvark, 62 New Jer -

sey Law 74;

State V. Potter, 27, New Jersey Law 517;
Board of Assessors v. Nezv Orleans, 216 U. S. 517.

In concluding this branch of our brief, we respect-

fully call the Court's attention to the fact that this tax

is one expressly laid for the benefit of another. Tt is

alleged in the libel, and not denied, that none of the

men ever attended school in Alaska, and it appears in

the testimony of Williams, page 41, that the nearest

school, except schools for Indian children, supported by

the United States Government, is 600 or 700 miles away,

except that at Unalaska, an island in the Behring Sea.

and that is 300 or 400 miles away. The whole theory

of taxation is based upon the presumed benefits. A non

resident receives no benefit, and is therefore not taxed

for that reason, independent of the fact that it would

lead to double taxation, and taxation without any right

of choice of the members of the legislature that levied

the tax, taxation without any possible right of represen-

iation. Alien residents can generally become citizens if
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they wish and thus secure representation ; a non-resident

in the Territory temporarily in the pursuit of business

cannot do so.

IV.

The Legislature of Alaska Could Not Make Ap-

pellant Pay This Tax.

Appellant is a California corporation. It could not at

any time be present in Alaska. It might have an agent

there, but as to itself it could be present nowhere but in

California.

The contract of hiring in this case was made in Cali-

fornia. It was an entire contract and was only fully

performed when those who signed it returned to this

state. None of the earnings were payable, with the

exception of $10.00, except in San Francisco. The con-

tract reads:

"Sec. 5. All moneys earned to be payable in San

Francisco, after the return of the expedition, except

the sum of TEN DOLLARS ($10.00) which is to

be paid on the homeward voyage to each man sign-

ing this agreement."

The Supreme Court of the United States has de-

cided squarely that a state cannot tax or affect a con-

tract payable in another territory.

State Tax on Foreii^n-Hcld Bonds, 15 Wallace

300:

Syllabus: "The tax laws of a state have no

extra-territorial operation, nor can any law of a

state inconsistent with the terms of a contract, made
or payable to parties out of the state, have any



22

effect upon the contract whilst it is in the hands of

such parties or other non-residents of the state."

Appellant was entirely without authority to pay the

amount in question in this case. As to Alaska itself,

it was without power to make or require appellant to

pay money in Alaska on account of another person when

it owed him nothing, and might never owe him any-

thing. A breach of the contract by any of its employees

would have forfeited all right to pay in San Francisco.

No one can be made to pay money on account of an-

other, either in advance of the time he owes the money,

or when he may be in such a position as to leave it in

doubt that he may ever owe him anything, and a demand

for the payment of an Alaska tax made in San Francisco

has no effect whatever.

V.

Interstate Commerce Would Pay This Tax so it

Imposes an Unlawful Burden Thereon.

There can be no difference between the subjects of

interstate commerce. If the goods are exempt any in-

strument of the same commerce is exempt. That has

been held in many cases where drummers have been

attempted to be taxed.

The expedition in this case was to obtain salmon for

interstate and foreign commerce. There was no stop-

page of transit. The vessels were there to receive the

cargo. They went to Alaska for that purpose, and ac-

complished the purpose by bringing salmon here.

It would seem strange if the salmon itself as a subject

of interstate commerce was not taxable by the Territory.
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that a man who went to Alaska expressly to get it would

be taxable. The vessels were not, and there is no at-

tempt to collect a tax from anything else. But Con-

gress, while it levied a poll tax on electors in incorpor-

ated towns in Alaska, page 6i6 of the Codes or Laws of

Alaska, passed by Congress, it never at any time under-

took to levy a general poll tax on every person who

might want to temporarily visit the Territory.

The law is clear on what interstate and foreign com-

merce is, Coe V. Erroll, and the case cited in appellant's

brief have all been expressly distinguished in the fol-

lowing authorities.

In the case of Kelley v. Rhodes, i88 U. S. i, whicli

authority must be taken as the final declaration of the

law on Sheep Grazing, we find on page 5 the following:

"The substance of these cases is that, while the

property is at rest for an indefinite time awaiting

transportation, or awaiting a sale at its place of

destination, or at an intermediate point, it is subject

to taxation, but if it be actually in transit to another

state, it becomes the subject of interstate commerce

and is exempt from local assessment."

Coe V. Erroll says

:

"Until actually launched on its way to another

state or committed to a common carrier for trans-

portation to such state, its destination is not fixcil

and certain; it may be sold or otherwise disposed

of within the state, and never put in course of

transportation."

None of those uncertainties existed in this case. It is

expressly alleged in the libel, and it is admitted in the

answer, that the salmon was to be taken to San Fran-
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Cisco for distribution to all parts of the world, and none

of it was to be used in Alaska.

In the case of Louisiana R. R. Coiinnission v. Texas

P. R. R., 229 U. S. 336, staves had been cut in Louisiana

for shipment to a foreign port and had reached New-

Orleans. The Supreme Court, on Pages 341-342, says:

"The staves and logs were intended by the ship-

pers to be exported to foreign countries, and there

was no interruption of their transportation to their

destination except what was necessary for trans-

shipment at New Orleans."

In the case of Western Oil Refining Co. v. Lipson,

244 U. S. 348, a tax was laid upon the privilege of ship-

ping and selling oil. It was called a privilege tax, and

it was held that it could not be enforced against those

who handled interstate oil.

There is no doubt this was interstate and foreign

commerce, and the earnings of men engaged in such

commerce would have to pay this tax. If it was ad-

vanced in amount, wages to cover it would be demanded

and the burden increased. The law upon the subject is

shown in the following authorities.

Robins v. Shelby Taxing District, 120 U. S. 489:

494. "In a word, it may be said, that in the

matter of interstate commerce the United States

are but one country, and are and must be subject

to one system of regulations, and not to a multitude

of systems. The doctrine of the freedom of that

commerce, except as regulated by Congress, is so

firmly established that it is unnecessary to enlarge

further upon the subject. In view of these funda-
mental principles, which are to govern our decision.
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we may approach the question submitted to us in

the present case; and inquire whether it is compe-

tent for a state to levy a tax or impose any other

restriction upon the citizens or inhabitants of other

states, for seUing or seeking to sell their goods in

such state before they are introduced there. Do
not such restrictions affect the very foundation of

interstate trade?" * * *

495. "But how is the merchant or manufacturer

to secure such orders? If he may be taxed by such

states for doing so, who shall limit the tax ? It may
amount to prohibition. To say that such a tax is

not a burden upon interstate commerce, is to speak

unadvisedly and without due attention to the truth

of things."

Page 497. "Interstate commerce cannot be taxed

at all, even though the amount of the tax should be

laid on domestic commerce or that which is carried

on solely within the state. This was decided in the

case of The State Freight Tax, 15 Wallace 282."

Stockard v. Morgan, 185 U. S. 27;

Caldzvell v. North Carolina, 187 Id. 622;

Dosier v. Alabama, 218 Id. 124;

Stewart v. Michigan, 232 Id. 348.

In the similar case of Crenshazv v. Arkansas, 22'j

U. S. 390, the Court says, on Page 400:

"We must look, however, to the substance of

things, not to the names by which they are labelled,

particularly in dealing with rights created and con-

served by the Federal Constitution and finding their

ultimate protection in the decisions of this court."

It is elementary that tax laws must be strongly con-

strued against the tax. Such a construction is not

necessary, however, to determine that this tax is ex-

pressly laid to tax those who go temporarily to Alaska.

The language of the Act itself says so.
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We find nothing in the case of Alaska Fisheries v.

Territory, 236 Fed. 52, that conflicts with the foregoing.

The sole question involved in that case was whether a

license tax upon persons using fish-traps was within

the power of the legislature of Alaska. Given by the

language authorizing it to levy "other and additional

taxes" on business in Alaska, the decision itself shows

that the fish-traps were part of the permanent property

of the Territory and the business also apparently per-

manent.

VI.

This Tax is Not Uniform Upon the Same Class of

Subjects.

Section 9 of the Organic Act of Alaska reads:

"All taxes shall be uniform upon the same class

of subjects and shall be levied and collected under
general laws and the assessment shall be according
to the actual value thereof."

The law itself divides the persons upon whom the

tax bears into two classes. One, those who are in the

Territory on the first Monday in the month of April of

each year, and "all persons arriving in the Territory of

Alaska after the first Monday in the month of April."

Appellee and his assignors arrived after the first Mon-

day in the month of April, so they belong to non-resi-

dent class. In other words, the law divides the class

into two distinct classes—residents and non-residents.

Appellee and his assignors were non-residents. As to

the latter, a person there arriving and staying nine days

would not have to pay the tax at all, even if demand was
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made. If no demand was made a person arriving and

staying 29 days would not be required to pay the tax,

while one staying 31 days would. If demand was made

a person staying 1 1 days would be liable for the tax and

subject to imprisonment, and one staying nine days

would not, and a person arriving after the first Monday

in the month of August and staying until the first

Sunday before the first Monday in the month of April

the next year would not pay the tax at all. We submit

that the tax is not uniform on non-residents.

VII.

The Method of Collection is Not Due Process of

Law.

The Organic Act reads that ''all taxes shall be * * *

levied and collected under general laws." The language

following as to assessment being according to the ac-

tual value, seems to point to the fact that the power

seems to be limited to assessments on property, but how-

ever that may be, the method of collection prescribed is

special, not general, and is clearly unconstitutional.

Section 9 gives the School Tax Collector the power to

seize and sell the personal property of the employer for

a debt of his employee, then the employer may owe him

nothing. The only test is, has the employee paid ? The

usual method of procedure in the collection of poll taxes

is for the collector to appear in the employer's ofiice on

pay day and collect from the employee as he is paid.

The only other way would be for the State to sue the
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to intervene and contest the tax.

Thurston County v. Teninio Stone Quarries, 87 Pa-

cific 257.

This seems to be the only reported decision upon the

question.

VIII.

The Method Prescribed for the Collection of Tax

Must be Strictly Followed.

The law on that subject, and we state in reply to the

brief of the learned Attorney General of Alaska that :;

taxing power may prescribe any reasonable mode of

collection, but whatever mode they do prescribe must be

strictly followed. The method as to the collection from

an employer in this case is set forth in Section 8. None

of the steps were taken, and under the decision of this

Court in Callaghan v. Marshal, 210 Fed. 230, the tax

could not be collected for the year 19 19, and it was the

evident intent of the legislature of Alaska that it should

not be collected during that year. The law was passed

May 1st and requires a publication on or before the ist

Monday of April. That publication was a part of the

levy, and it appears by the testimony of Williams and

Graaf, Pages 37 and 50 of Transcript, that the blank

forms required by Sections 8 and 10 had not been re-

ceived by the School Tax Collector as late as August.

Section 10 requires that they should be delivered in

April. Section 13 applied to the year 1919, but nothing

had been done as late as August.
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The law on the methods of collecting taxes is as fol-

lows:

Cooky on Taxation, 3rd Edition, Page 899:

"A sovereignty will provide such methods for

the collection of its revenues as are suitable to the

various taxes laid, and its discretion is only limited

by constitutional principles. The method pre-

scribed by statute is in general exclusive, and, un-

less a contrary intent can be gathered from the

statute, it must he followed, strictly; for the power
which seeks to collect a tax must show clear au-

thority to do so."

U. S. V. Trucks AD., 27 Fed. 546 and 28 Fed. 846;

People V. Ballerno, 99 Cal. 598.

In conclusion we beg to state that we concede revenue

is necessary to carry on governmental affairs, but

Alaska must collect revenue the same way as others

collect it. The burdens of government invariably fall

upon those who select the locality as their permanent

home. As to schools, if the population is small, the

needs must be small. Each locality bears its own bur-

dens in that respect. We suppose hundreds of thou-

sands of people arrive in New York each year, stay but

temporarily and leave. A vast number come to Califor-

nia, but we have never before heard of any locality that

asked visitors to bear any of the expenses of governmenr.

The United States Government supported all of Alaska's

schools up to 1914, when Alaska obtained an Act or

Congress passing the burden to it. Having assumed

the burden they must bear it, and not ask others who are

not in any way benefited to bear a part of the burden

that belongs wholly to the residents of Alaska. It is
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enough that a person is Hable to bear the expenses of

government where he Hves, without making him liable

wherever he may temporarily go. Supposing California

levied a tax upon all persons arriving in the state for

the benefit of its schools. It would immediately be

called double taxation and the imposition of a burden

without any benefit, independent of its being a tax upon

the privilege of entering the state. In this case, how-

ever, it imposes a burden on interstate commerce. No
other locality has even attempted such a burden, and we

are sure no other would attempt it. We therefore sub-

mit that judgment should be for the appellee.

H. W. HUTTON,
Proctor for Appellee.


